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Members  of  the  Risk  Management  and  Tort  Defense  Division  thank  the  many  individuals,  both  internal 
and  external,  for  the  cooperation  and  consideration  extended  to  us  during  FY95. 


RISK  MANAGEMENT  AND  TORT  DEFENSE  DIVISION 
DEPARTMENT  OF  ADMINISTRATION 

ANNUAL  REPORT 

FISCAL  1995 


PURPOSE 

The  Risk  Management  and  Tort  Defense  Division 
(RMTD)  of  the  Department  of  Administration 
produces  an  annual  report.  This  report  covers  the 
reporting  period  from  July  1, 1994  to  June  30, 1995. 

The  purpose  of  this  report,  and  those  that  will  follow 
in  subsequent  years,  is: 

•  To  provide  claims,  insurance,  and  legal  case 
information  for  the  benefit  of  agency  executives 
and  legal  counsel,  legislators,  and  other 
interested  parties. 

•  To  summarize  what  the  division  has 
accomplished  during  the  fiscal  year  in  the  areas 
of  legal  defense,  insurance,  and  risk 
management. 

•  To  outline  what  lies  ahead. 

General  Information 

The  Tort  Claims  Act,  authorizes  the  Department  of 
Administration  to  set  up  and  administer  a 
comprehensive  insurance  plan.  This  plan  includes 
obtaining  commercial  policies  and  providing  self- 
insurance  programs  for  the  state.  The  department 
is  also  responsible  for  adjusting  claims  and 
defending  lawsuits. 

The  act  also  allows  the  department  to  accumulate 
and  administer  a  fund  which  is  statutorily 
appropriated  as  provided  in  §2-9-202,  MCA,  for 
the  payment  of  claims.  These  responsibilities  have 
been  assigned  to  the  Risk  Management  and  Tort 
Defense  Division. 

The  objective  of  risk  management  is  to  minimize 
agency  exposure  to  loss  stemming  from  property, 
personnel,  revenue,  and  legal  liability.  Risk 
management  involves  identifying  potential  sources 
of  loss  (risk),  and  then  treating  those  risks  through 
an  appropriate  combination  of  one  or  more  of  the 
following  risk  management  techniques: 


•  Avoidance  -  Avoiding  risk  where  feasible. 

•  Loss  Prevention  -  Preventing  losses  from 
occurring. 

•  Loss  Reduction  -  Reducing  severity  of  loss 
through  effective  claims  administration  and  legal 
defense. 

•  Contractual  Transfer  -  Purchasing  insurance  or 
transferring  risk  to  independent  contractors  via 
contract  where  feasible. 

•  Segregation  of  Exposure  -  Physical  separation 
of  property  so  as  to  minimize  the  possibility 
that  a  hazard  will  result  in  a  total  loss  to  all 
property  in  any  one  location. 

Mission  of  the  Division 

The  Risk  Management  and  Tort  Defense  Division 
provides  insurance  and  risk  management  services 
to  state  government  and  defends  state  employees 
in  tort  claims  in  accordance  with  the  Tort  Claims 
Act.  The  following  mission  statement  defines  the 
objectives  of  the  division: 

The  mission  of  the  Risk  Management  and  Tort 
Defense  Division  is  to  provide  cost-effective  and 
comprehensive  insurance  coverage  and  risk 
management  services,  and  to  protect  and  defend 
the  State  of  Montana  against  losses  stemming  from 
liability,  property,  and  casualty  claims. 

The  philosophy  of  the  Risk  Management  and  Tort 
Defense  Division  is  to  identify,  investigate,  and 
resolve  as  quickly  as  possible  claims  that  have  merit, 
and  prepare  any  remaining  cases  for  summary 
judgment  or  final  resolution  at  trial.  In  order  to 
accomplish  this  mission,  the  division  will  achieve 
the  following: 

1)  Where  feasible,  provide  cost-effective 
commercial  or  self-insurance  protection  to  state 
agencies,  boards,  commissions,  universities,  and 
vocational  education  centers. 

2)  Provide  cost-effective,  quality  legal  assistance 
to  state  defendants  through  the  use  of  either 


staff  counsel,  agency  legal  services  counsel,  or 
contract  counsel  to  prevent  and,  if  necessary, 
defend  lawsuits. 

3)  Pronnote  sound  risk  management  principles  and 
techniques  through  consultation  with 
participants  in  the  state  risk  management 
program. 

4)  Serve  as  a  resource  for  state  agencies  in 
resolving  risk  management  and  tort  liability 
defense  issues  for  the  protection  of  state  assets 
and  resources. 

5)  Seek  timely  and  cost-effective  resolution  of  all 
property  and  casualty  claims  filed  against  the 
state. 


PROMOTING  RISK  CONTROL 

A  major  focus  of  the  Risk  Management  and  Tort 
Defense  Division's  loss  control  efforts  during  FY95 
was  the  treatment  of  agency  risk. 

Consultations/Training 

RMTD  provided  over  350  consultations  to  state 
agencies  on  issues  such  as  reducing  liability 
exposure  in  contracts,  minimizing  theft  losses, 
employee  safety,  university  student  recreational 
liability,  vehicle  usage  and  insurance  coverage,  and 
wrongful  discharge. 

In  addition,  numerous  loss  control  programs  were 
developed  and  training  provided: 

•  The  division  sponsored  a  symposium  'Violence 
at  Work:  Issues  in  the  90s  and  Beyond.' 
Seminars  were  held  in  Missoula,  Helena,  and 
Billings.  These  seminars  emphasized  the 
identification  of  violent  personalities,  employer 
violence  policies,  loss  control  techniques,  and 
response  protocol. 

•  RMTD  developed  the  'State  of  Montana  Em- 
ployee Safety  Program'  to  assist  state  agencies 
in  providing  a  safer  workplace  and  to  reduce 
workers'  compensation  costs.  Over  350  cop- 
ies of  a  safety  manual  were  distributed  to  man- 
agement/supervisory personnel  throughout 
state  government.  As  a  result,  many  state  agen- 
cies have  already  conducted  hazard  inspections, 
formed  safety  committees,  provided  training, 
and  established  safe  operating  procedures  to 
address  risk. 


RMTD  and  State  Compensation  Insurance  Fund 
staff  provided  safety  training  to  an  estimated 
800  supervisors/managers  from  over  30 
agencies  of  state  government.  The  training 
focused  on  statutory  requirements  of  the 
Montana  Safety  Culture  Act,  hazard 
identification,  supervisory  responsibility, 
accident  investigation/reporting,  and  training. 

Six  new  employee  safety  orientations  were 
conducted  by  RMTD  through  the  Professional 
Development  Center  during  this  reporting 
period  for  an  estimated  1 20  employees.  These 
orientations  are  vital  in  preventing  employee 
injury  and  are  required  by  the  provisions  of  the 
Montana  Safety  Culture  Act. 

RMTD,  MACO  (Montana  Association  of 
Counties),  and  MMIA  (Montana  Municipal 
Insurance  Authority)  jointly  sponsored  'Public 
Sector  Workers'  Compensation  and  Liability 
Training'  for  city,  county,  and  state  employees. 
Seminars  were  held  in  Helena,  Great  Falls, 
Missoula,  Billings,  Bozeman,  and  Kalispell.  The 
seminars  addressed  wrongful  discharge, 
American's  w.  Disabilities  Act  liability, 
contractual  liability,  and  OSHA  requirements. 

Risk  management  staff  presented  'Firearm  and 
Bowhunter  Instruction:  A  Risk  Primer'  to  an 
estimated  200  instructors  from  across  the  State. 
The  seminars  addressed  curriculum  develop- 
ment and  tort  liability  for  firearms  and 
bowhunter  instructors. 

RMTD  presented  'Reducing  Risk  Exposure  in 
Contracts'  to  Transportation,  Family  Services, 
and  Fish,  Wildlife  &  Parks  employees  in  the 
Billings  region. 

The  division  entered  a  contract  with  Valuation 
Resources  Management  Inc.  (VRM)  to  appraise 
state  properties  in  the  Capitol  complex  with  an 
estimated  replacement  value  in  excess  of 
$500,000.  The  purposes  of  these  property 
valuations  was  to  more  accurately  ascertain 
insurance  costs  and  to  assure  that  important  state 
buildings  and  contents  are  adequately  covered  in 
the  event  of  a  loss. 

Division  risk  management  staff  provided 
defensive  driver  training  for  an  estimated  300 
state  employee  drivers  in  Helena,  Billings,  and 
Missoula.  The  training  addressed  the  three 
factors  that  most  commonly  contribute  to 
vehicle  collisions;  vehicle  condition,  driver  error, 
and  weather  conditions  and  is  designed  to 
mitigate  risk  stemming  from  vehicle  liability  and 
fleet  workers'  compensation  exposure. 


Bulletins 

During  FY95,  two  bulletins  were  distributed  to  state 
agencies. 

Bulletin  (Volume  6,  Number  1 )  focuses  on  violence 
at  work  and  emphasizes  the  identification  of  violent 
personalities,  employer  violence  policies,  loss 
control  techniques,  and  how  to  respond  after  an 
incident. 

Bulletin  (Volume  6,  Number  3)  is  entitled  Worker's 
Compensation:  Managing  the  Risk'  and  emphasizes 
responsibilities  of  state  managers  and  supervisors 
in  providing  a  safer  working  environment  and 
making  reasonable  accommodations  for  injured 
employees. 

These  bulletins  are  intended  to  clarify  division  policy 
and  procedure  and  to  assist  agencies  in  mitigating 
risk.  The  division  feels  that  Risk  Matters  is  an 
important  tool  in  promoting  a  greater  awareness 
and  concern  throughout  the  state  for  safety  and 
risk  management  issues. 

Internal  Assessments/Inspections 

Affiliated  Factory  Mutual/Allendale  (AFM/ 
Allendale),  the  state's  commercial  property 
insurance  carrier,  conducted  detailed  safety 
inspections  of  major  state  properties  during  FY95. 

Three  qualified  fire  and  safety  engineers  were  sent 
to  Montana  for  a  period  of  three  weeks  to  inspect 
1 7  major  state  property  sites.  The  areas  inspected 
were:  1)  Capitol  group,  2)  State  Compensation 
Insurance  Fund,  3)  Montana  State  Prison,  4) 
Montana  Developmental  Center,  5)  Montana  State 
Hospital  -Warm  Springs,  6)  Montana  State  Hospital 

-  Galen,  7)  Department  of  Transportation,  8)  MSU 

-  Bozeman,  9)  MSU  -  Billings,  10)  MSU  -  Northern, 
1 1)  Great  Falls  College  of  Technology  -  MSU,  12) 
Montana  Tech,  13)  Toston  Dam,  14)  Western 
Montana  College,  15)  Missoula  Vo-Tech,  16) 
Helena  College  of  Technology  -  UM,  and  1 7)  Butte 
College  of  Technology  -  UM. 

These  engineers  conducted  a  thorough  inspection 
and  analysis  of  fire  protection  equipment,  alarm 
systems,  water  supply  and  demand,  fire  pumps,  dry 
pipe  valve  pressure,  roof  covering  and  fire  wall 
protection,  exterior  building  exposure,  building 
structure  and  collapse  potential,  and  flood  potential 
inspections.  Emergency  plans  and  self-inspection 
reports  were  also  reviewed.  Loss  prevention  and 
control  were  strongly  emphasized. 


Written  reports  and  recommendations  were  sent 
to  RMTD  and  state  agencies.  Agencies  have 
responded  effectively  to  identified  problem  areas 
and  have  made  sincere  efforts  to  remedy  identified 
deficiencies.  AFM/Allendale  also  offered  training 
seminars  in  disaster  preparedness,  equipment 
testing,  boiler  operation  and  maintenance,  and  fire 
protection. 

Huntington  Bloc,  the  state's  fine  arts  carrier, 
conducted  periodic  inspections  of  major  artwork 
and  security  systems.  Recommendations  were 
provided  to  assure  protection  of  the  state's  valuable 
fine  arts  collections. 

Mountain  Air  Insurance,  the  state's  aviation  carrier, 
conducted  on-site  inspections  of  state-owned 
aircraft  and  helicopters  to  assure  proper 
identification  and  coverage.  An  inspection  report 
of  the  premises  and  technical  guidelines  were 
provided  to  chief  pilots.  In  addition,  minimum 
qualifications  for  state  and  contract  pilots  were 
discussed  and  pilot  histories  were  reviewed. 

Finally,  the  Risk  Management  and  Tort  Defense 
Division  expanded  the  inspection  of  state  boilers 
by  Hartford  Steam  Boiler  to  include  an  annual 
inspection  of  all  insured  state  boilers  to  identify 
safety  or  maintenance  concerns. 

LAWSUITS 

RMTD  is  responsible  for  the  defense  of  tort  claims/ 
lawsuits  filed  against  the  state.  Counsel  defending 
the  state  include  lav^^ers  in  the  division,  agency 
counsel,  the  Agency  Legal  Services  Bureau  of  the 
Department  of  Justice,  and  outside  counsel. 
Appendix  I  reflects  the  distribution  of  cases  among 
these  four  groups  of  attorneys  for  FY95. 

It  also  shows  the  legal  fees  paid  to  contract  counsel 
(both  private  and  Agency  Legal  Services)  during 
FY95  to  defend  legal  claims  and  lawsuits.  These 
legal  costs  reflect  only  hourly  fees.  There  are  also 
outside  legal  expenses  other  than  actual  fees  which 
are  not  included  in  this  information  but  are 
combined  in  Chart  2  under  defense  costs  (pg.  12). 

Appendix  II  is  a  listing  of  lawsuits  closed  during  FY95. 


Litigation  Trends 

There  are  approximately  220  lawsuits  which  RMTD 
is  currently  defending.  This  number  represents  a 
slight  increase  over  the  last  reporting  period  and  is 
approximately  the  number  of  suits  that  had  been 
the  pattern  during  the  late  80's.  This  number  does 
represent  a  significant  increase  over  the  average 
number  of  approximately  1 20  lawsuits  which  was 
the  pattern  in  the  early  90's. 

Much  of  this  increase  continues  to  be  lawsuits 
which  have  resulted,  directly  or  indirectly,  from  the 
prison  disturbance  of  September  22,  1991. 

The  relatively  stable  number  of  suits  other  than 
those  filed  by  inmates  may  be  attributed  to  the 
policy  of  early  identification  and  resolution  of  claims 
with  merit  and  the  vigorous  defense  of  the  lawsuits. 

ludgement/Settlement/Loss  Adjustment 
Expenses 

From  FY87  to  P/93  the  self-insurance  fund  balance 
declined  from  $10,191,119  to  $4,093,359.  In  the 
last  two  fiscal  years,  however,  the  balance  has 
increased  by  nearly  $2,400,000  to  $6,466,407. 

The  increase  is  directly  attributable  to  lower 
expenditures  to  settle  cases  and  increases  in  agency 
proprietary  rates.  From  FY87  through  FY91, 
expenses  associated  with  settlements/judgements 
averaged  $3,600,000  a  year.  From  FY91  through 
FY95,  the  same  expenses  averaged  $1,750,000 
annually. 

In  FY94,  liability  expenditures  totalled  $901,347. 
In  FY95  total  expenses  reached  $1 ,881 ,1 06.  These 
expenditures  represent  the  two  years  of  lowest 
payouts  since  FY87  (the  year  the  division  began  to 
keep  records  for  this  information. 

Costs  associated  with  hiring  outside  legal  counsel 
have  remained  relatively  stable.  In  FY88,  the  division 
spent  $1,300,000  for  outside  legal  counsel 
(includes  amounts  spent  under  contract  with 
Agency  Legal  Services).  In  FY90,  contract  counsel 
expenditure  peaked  at  $1,700,000.  Expenditures 
in  FY93  totalled  $1,225,000.  In  FY95  the  total 
reached  $1,940,000.  Approximately  $500,000  of 
the  FY95  total  is  for  riot  related  litigation. 

In  summary,  despite  an  increasing  caseload  and 
inflation,  the  division's  costs  for  outside  counsel 
have  remained  relatively  stable,  while  at  the  same 
time  liability  expenditures  have  declined.  The 


percentage  of  cases  defended  by  state  employee 
attorneys  has  increased  from  50%  to  75%  since 
FY93  to  the  present. 

FY95  Trials 

Since  July  1 ,  1 994,  three  cases  defended  by  RMTD 
have  gone  to  trial.  The  results  of  those  cases  are 
summarized  as  follows: 


Case 

Wadsworth  v.  DOR 
Boeder\Clevenger 

v.  MSU 
Fjelstad  v.  MDT 


Trial 
Date 

7/18/94 


Amt.  Amt. 

Sought     Recovered 

$88,000       $85,000 


6/19/94     $1,900,000  0 

6/26/94     $3,915,193  0 


District  Court  Cases 

Wadsworth  v.  DOR 

Shannon  Wadsworth  was  terminated  from  his  job 
as  an  appraiser  for  the  Department  of  Revenue  on 
February  16,  1990  for  refusing  to  follow  a  DOR 
policy  which  prohibits  state  appraisers  from 
maintaining  private  real  estate  and  appraisal 
businesses.  He  filed  a  wrongful  discharge  claim  in 
1990  which  was  tried  before  a  jury  in  Cascade 
County  for  four  days  in  July  of  1 994.  The  jury  voted 
9-3  that  he  had  been  wrongfully  discharged  and 
awarded  him  $85,000.  The  Department  appealed 
the  verdict  and  oral  argument  is  set  for  October 
17,  1995. 

Beginning  in  1979,  DOR  initiated  the  conflict  of 
interest  rule  under  which  Wadsworth  was  terminated. 
He  began  working  for  DOR  in  1 974  and  started  his 
private  business  in  1 978.  He  received  notice  of  the 
policy  in  1981  and  began  what  turned  out  to  be  a 
very  long  series  of  challenges  to  the  policy.  Two 
grievance  hearings  and  two  petitions  for  judicial  review 
led  ultimately  to  the  position  that  the  policy  was 
upheld.  In  1 988,  his  second  petition  for  judicial  review 
was  denied  for  lack  of  jurisdiction.  He  did  not  appeal 
that  decision. 

In  March  of  1989  Wadsworth  was  told  he  must 
comply  with  the  rule.  After  another  grievance 
procedure,  he  was  terminated  on  February  16, 
1990.   Suit  was  filed  in  November  1990. 

The  state  moved  for  summary  judgment  arguing 
that  the  termination  was  not  wrongful,  that  failure 
to  appeal  from  the  dismissal  of  judicial  review 
barred  this  challenge  to  the  constitutionality  of  the 
conflict  of  interest  rule  and  that  the  rule  is 
constitutional. 


Summary  judgment  was  denied  and  the  case  was 
tried  with  the  court  allowing  the  jury  to  decide  the 
constitutionality  of  the  rule. 

The  appeal  is  based  primarily  on  the  argument  that 
DOR  has  a  rational  basis  for  the  rule  because  of 
the  potential  conflict  of  interest  and  the  appearance 
of  impropriety  for  appraisers  to  work  for  the  state 
and  in  private  business  at  the  same  time. 

Plaintiff  is  represented  by  Ken  Olson.  Dennis 
McCafferty  represents  the  state. 

Boeder  and  Clevenger  v.  MSU 

Brian  Boeder  and  James  Clevenger  were  shot  and 
killed  by  Brett  Byers  on  May  1 5,  1 990  in  Langford 
Hall  at  MSU.  All  three  were  19  years  old  and 
residents  of  the  dorm.  The  families  of  Boeder  and 
Clevenger  sued  arguing  that  MSU  had  a  duty  to 
provide  for  safety  and  security  of  students  on 
campus.  Particularly,  MSU  had  a  duty  to  enforce 
its  alcohol  and  firearms  policies  and  to  adopt  other 
security  practices.  Byers  was  convicted  of  the 
murders  and  is  in  Montana  State  Prison. 

Plaintiffs  argued  that  Byers'  acts  were  foreseeable 
based  on  allegations  that  MSU  knew  he  had  a 
drinking  problem,  that  he  possessed  a  sawed  off 
shotgun  that  he  used  recklessly,  that  he  was 
obsessed  with  vandalism  to  his  truck,  that  he 
believed  Boeder  was  the  vandal  and  that  Byers  stole 
Boeder's  stereo  after  going  to  Boeder's  room  to 
injure  him. 

The  state  argued  that  the  shootings  by  Byers  were 
unforeseeable  criminal  acts.  Additionally,  the  state 
argued  that  MSU  did  not  owe  the  specific  duty  to 
protect  students  from  criminal  acts.  Therefore,  no 
duty  of  care  was  breached  and  the  deaths  were 
caused  by  the  criminal  acts  of  Brett  Byers. 

After  seven  days  of  trial  and  ten  hours  of 
deliberation,  a  Lewis  and  Clark  County  jury  voted 
1 2-0  in  favor  of  the  state.  The  verdict  form  they 
voted  on  asked,  "Was  the  Defendant,  MSU, 
negligent,  and  if  so,  was  such  negligence  a  cause 
in  fact  and  a  proximate  cause  of  Brian  Boeder's 
and  James  Clevenger's  deaths?" 

Cievengers  filed  a  motion  for  a  new  trial  on  the 
basis  that  the  court  improperly  admitted  the 
testimony  of  three  expert  witnesses.  The  motion  is 
now  pending  for  decision.  Their  lawyer  has 
indicated  they  will  appeal.  The  time  for  Boeder's 
to  appeal  has  passed. 


Boeders  were  represented  by  Michael  Berens  of 
Minneapolis  and  Ward  E.  Taleff  from  Great  Falls.  Timer 
Moses  represents  the  Cievengers.  Keith  Keller  and 
Curt  Drake  from  Helena  represent  the  state. 

Fjelstad  v.  MDT 

This  case  was  tried  for  the  second  time  beginning 
on  June  26,  1995.  It  was  tried  in  March  of  1993 
resulting  in  a  verdict  for  the  state,  on  an  8-4  vote 
that  the  state  was  not  negligent.  Plaintiff  moved  for 
a  new  trial  arguing  the  evidence  did  not  support 
the  verdict  and  that  the  state  had  not  provided  two 
discoverable  documents  in  response  to  an 
interrogatory.  The  district  court  granted  the  motion 
for  a  new  trial.  The  state  appealed  from  that  order. 
The  Supreme  Court  affirmed  the  grant  of  a  new 
trial  and  remanded  the  case  for  trial  and  for  a 
determination  of  whether  sanctions  should  be 
awarded  for  failure  to  produce  the  two  documents. 
The  district  court  ordered  sanctions  of  costs  and 
attorneys'  fees  totalling  more  than  $26,000,  finding 
the  documents  were  critical  to  the  case.  On  June 
29,  1 995  the  jury,  after  deliberating  approximately 
one  hour,  once  again  found  no  negligence,  this 
time  by  a  vote  of  11-1,  despite  the  extensive  use 
by  the  plaintiffs  of  the  two  documents. 

The  injuries  giving  rise  to  the  lawsuit  occurred  when 
Ellen  Fjelstad  drove  her  car  off  Interstate  94  near 
Custer  and  struck  the  end  of  a  guardrail.  The  car 
was  nearly  centered  when  it  hit  the  end  of  the  rail 
and  came  to  rest  upside  down  on  the  top  of  the 
guardrail.  Ellen  Fjelstad  was  travelling  with  her  two 
daughters  Mariea,  age  7  and  Beth  Ann  Cooney, 
age  5  and  a  neighbor,  Jessica  Simenson  age  2.  Ellen 
and  Jessica  died  at  the  scene.  Beth  Ann  received 
minor  injuries.  Mariea,  who  was  ejected  from  the 
car,  suffered  severe,  disabling  injuries. 

Gary  Fjelstad,  Mariea's  father  brought  this  action 
alleging  that  the  state  negligently  designed,  placed, 
installed  and  maintained  the  guardrail  section  at 
the  accident  site.  Plaintiff  argued  that  the  state 
should  have  put  in  a  different  type  of  guardrail  end 
treatment  when  an  overlay  project  was  done. 

The  state  contended  the  guardrail  conformed  with 
applicable  guidelines,  that  the  overlay  conformed 
with  guidelines  and  that  the  Federal  Highway 
Administration  approved  the  project.  Further,  the 
cause  of  the  accident  was  inattentive  driving.  The 
Ford  Fiesta  driven  by  Ellen  was  travelling  at  highway 
speed  and  there  was  no  evidence  of  braking  or 
other  evasive  maneuver. 


The  court  bifurcated  the  liability  and  damages 
portions  of  the  case  on  plaintiff's  motion.  The  case 
took  three  days  to  try  the  first  time  and  four  the 
second  because  of  the  bifurcation. 

Plaintiff  has  filed  a  notice  of  appeal  from  the  second 
verdict. 

Plaintiff  was  represented  by  Russ  Dunn,  Dick  Dolan, 
Don  Molloy  and  Lee  Kerr  in  the  first  trial.  Dick 
Dolan  and  Don  Molloy  tried  the  case  for  the  plaintiff 
the  second  time.  Randy  Bellingham  and  Harlan 
Krogh  defended  the  state  in  both  trials. 

Supreme  Court  Decisions 

The  Montana  Supreme  Court  decided  eight  cases 
in  FY95  which  the  division  was  responsible  for 
defending. 

Smith  V.  Butte-Silver  Bow  and  The  State  of  Montana 

The  Montana  Supreme  Court,  affirming  the  district 
court,  ruled  that  the  state  was  entitled  to  summary 
judgment  in  the  jail  suicide  case  arising  from  the 
death  of  Richard  Smith.  Plaintiff,  Smith's  mother 
(for  herself  and  on  behalf  of  the  estate  and  two 
minor  children)  sued  the  state  and  Butte-Silver  Bow 
County  alleging  negligent  failure  to  safeguard 
Smith's  life  after  the  County  Attorney  received  a 
report  form  the  State  Hospital  which  plaintiff  claims 
indicated  Smith  was  a  suicide  risk.  The  County 
Attorney  did  not  tell  the  County  Jail  of  the  report. 

The  district  court  granted  summary  judgment  to 
the  state  and  the  county  based  on  prosecutorial 
immunity.  The  Supreme  Court  ruled  that 
maintaining  the  safety  of  people  in  jail  is  part  of 
the  administrative  function  of  the  County  Attorney 
and  prosecutorial  immunity  does  not  apply  to  that 
function.  The  court  upheld  summary  judgment  for 
the  state  because  the  County  Attorney  was  not  a 
state  employee  with  regard  to  this  administrative 
function.  The  question  of  prosecutorial  immunity 
is  well  discussed  in  the  decision  which  includes 
several  concurring  and  dissenting  opinions. 

The  Court  also  upheld  the  district  court's  refusal  to 
allow  plaintiff  to  amend  her  complaint  to  allege 
negligence  against  the  State  Hospital.  The  court 
found  that  different  conduct  and  different 
individuals  were  involved  in  the  new  allegations 
and  no  amendment  would  be  allowed.  Because 
the  statute  of  limitations  had  passed,  the  case 
against  the  state  is  now  concluded. 


Newville  v.  Department  of  Family  Services 

On  August  29,  1 994  the  Montana  Supreme  Court 
reversed  and  remanded  for  another  trial  the  jury 
verdict  in  Newville  v.  Department  of  Family  Services 
(DFS).  DFS  placed  a  four  year  old  child  with  Dennis 
and  Martha  Kuipers  for  adoption.  Shortly  after  the 
placement,  Dennis  beat  the  child  causing  serious 
injury.  The  child's  guardians  sued  DFS,  the  Kuipers 
and  Edna  Goodwin,  a  professional  counselor, 
resulting  in  a  jury  verdict  of  $637,480. 

Dennis  Kuipers  settled  with  plaintiffs  before  the  trial. 
Negligence  was  apportioned  by  the  jury  to  Martha 
Kuipers  (35%),  Edna  Goodwin  (35%)  and  DFS 
(30%).  The  net  verdict  against  the  state  was 
$180,000. 

While  the  Court  ruled  on  several  issues,  the  most 
important  holding  is  that  the  portion  of  the 
Montana  comparative  negligence  law  which 
allowed  juries  to  apportion  negligence  among 
persons  released  from  liability  by  the  claimant, 
persons  immune  from  liability  to  the  claimant,  and 
any  other  persons  who  have  a  defense  against  the 
claimant,  is  unconstitutional  as  violative  of 
procedural  due  process. 

In  this  case,  the  professional  counselor  had  settled 
with  the  plaintiffs  shortly  before  trial.  The  district 
judge  allowed  the  jury  to  apportion  negligence  to 
her.  The  Supreme  Court  stated  that  allowing  the 
allocation  of  negligence  to  "nonparties"  was  unfair 
to  plaintiffs  and  to  those  defendants  who  do  not 
appear  at  trial. 

Boreen  v.  Department  of  Military  Affairs 

The  Court  ruled  that  state  employees  have  a 
property  interest  in  their  continued  employment 
which  is  protected  by  the  due  process  provisions 
of  the  state  and  federal  constitutions.  The  decision 
is  based  on  the  administrative  regulation  which 
provides  that  absent  a  showing  of  just  cause,  a  state 
employee  may  not  be  discharged.  The  case  may 
allow  a  discharged  state  employee  to  bring  a  §1 983 
cause  of  action. 

Fielstad  v.  Montana  Department  of  Transporta- 
tion (  See  discussion  in  Trials  Section) 

The  Court  upheld  the  grant  of  a  new  trial  to  the 
plaintiff  by  the  district  court.  Plaintiff  sued  to 
recover  damages  which  resulted  when  a  car  struck 
the  end  of  a  guardrail  on  Interstate  94. 

Plaintiff  alleged  the  guardrail  end  was  negligently 
designed,  installed  and  maintained  by  MDT.   The 


jury  found  the  state  was  not  negligent.  After  the 
trial,  plaintiff  got  copies  of  a  letter  and  a 
memorandum  which  the  state  produced  in  another 
case  but  which  had  not  been  produced  in  Fjelstad. 
Plaintiff  claimed  the  documents  should  have  been 
produced  and  would  have  led  to  a  different  result 
at  trial.  The  district  court  agreed,  granting  a  new 
trial,  and  the  Supreme  Court  affirmed  that  decision. 
The  Supreme  Court  also  remanded  the  case  for 
findings  by  the  court  regarding  sanctions  for  failure 
to  produce.  The  district  court  had  declined  to  issue 
sanctions  prior  to  appeal. 

Board  of  Dentistrv  v.  Kandarian 

The  Court  affirmed  summary  judgment  granted  by 
the  District  Court  dismissing  Kandarian's 
counterclaims,  concluding  this  case  in  favor  of  the 
state.  The  Board  unsuccessfully  sought  an 
injunction  to  stop  Kandarian  from  doing  work 
considered  to  be  the  practice  of  dentistry. 
Kandarian  counterclaimed,  alleging  wrongful  civil 
litigation,  defamation  and  privacy  violations.  The 
Supreme  Court  ruled  that  Montana  has  not 
adopted  the  tort  of  wrongful  civil  litigation,  that 
any  public  statements  were  opinion  and  not 
defamatory,  and  that  Kandarian  had  waived  his  right 
to  privacy  when  he  discussed  the  matter  at  an  open 
meeting  of  the  Board  of  Denturitry. 

Steiner  v.  Montana  Department  of  Transportation 

The  Supreme  Court  reversed  the  nonjury  trial 
judgment  granted  for  the  state  in  this  case.  Steiner 
fell  from  a  bridge  while  working  for  a  contractor 
doing  a  bridge  construction  project.  The  Court 
ruled  that  MDT  had  a  nondelegable  duty  based 
on  its  contract  with  FHWA  whereby  it  assumed 
nondelegable  safety  responsibilities.  The  Court  also 
held  that  the  facts  established  a  breach  of  that  duty 
and  remanded  the  case  to  the  district  court  for  a 
determination  of  damages. 

Hatch  V.  Montana  Department  of  Transportation 

The  Supreme  Court  affirmed  the  district  court  grant 
of  summary  judgment  for  the  State  in  Hatch  v.  MDT. 
The  case  involved  an  automobile  accident  which 
plaintiffs  alleged  was  caused  by  the  negligent 
selection  and  operation  of  snow  removal 
equipment.  The  district  court  granted  the  state 
partial  summary  judgment  and  the  case  went  to 
trial  on  remaining  issues.  The  jury  found  no 
negligence  on  the  part  of  the  State.  The  plaintiffs 
appealed  only  the  summary  judgment  rulings  which 
the  Supreme  Court  affirmed. 


White  V.   Montana  Department  of  Transportation 

Whites  sued  the  state  and  two  drivers  alleging 
negligence  against  all  resulting  from  a  collision  with 
a  moose  south  of  Hamilton.  Plaintiffs  alleged  the 
state  was  negligent  for  failing  to  keep  in  place  a 
moose  crossing  sign.  The  Court  agreed  with  the 
state's  argument  that  the  accident  was  not  caused 
by  the  lack  of  a  sign,  affirming  the  grant  of  summary 
judgment  for  the  state. 

Chart  1  below  shows  the  lawsuit  payout  data  for 
FY95.  Specifically,  it  indicates  the  amount  paid  by 
the  state  in  comparison  to  the  amount  sought  by 
the  plaintiffs  over  the  life  of  the  lawsuit,  for  lawsuits 
closed  in  FY95. 


CHART  1 
Lawsuit  Payout  Data 


Amount  Denied  95% 
$21,337,900 


Amounl  Paid  5% 
$1,075,618 


Tout  pi*  l«  lolal  wnounl  •ouflht. 


The  total  damages  sought  (abovej  does  not  include 
claims  made  against  the  state  for  which  damages 
are  not  specified,  nor  does  it  includes  damages 
sought  in  excess  of  the  statutory  caps  of  $750,000 
per  claim,  $1,500,000  per  occurrence  (in  some 
cases,  these  amounts  seemed  excessive  given  the 
basis  for  alleged  negligence  and  the  existence  of 
statutory  caps). 

In  reality,  damages  sought  are  understated  because, 
in  many  cases,  plaintiffs  with  legitimate  demands 
sought  legal  redress  at  levels  above  the  existing 
statutory  caps.  These  amounts  were  not  included 
in  Chart  1  above. 


FINANCING  RISK 

As  specified  in  §2-9-201,  MCA,  RMTD  is 
responsible  to  administer  a  comprehensive  state 
insurance  plan.  The  division  purchases  commercial 
insurance  where  it  is  required  by  law  or  contract, 
the  amount  of  potential  loss  is  too  large  to  retain, 
commercial  insurance  is  available  on  acceptable 
terms,  or  insurance  can  economically  provide 
ancillary  services. 

General  liability  and  vehicle  liability  coverages  are 
presently  funded  and  self-insured  because  of  the 
high  costs  of  commercial  insurance.  It  is  estimated 
that  the  state  saves  $2  to  $3  million  a  year  by  self- 
insuring.  Self-insuring  these  risks  also  provides  a 
greater  degree  of  control  over  the  outcome  of  many 
of  the  important  lawsuits  and  claims  which  are 
brought  against  the  State. 

Commercial  Insurance 

The  division  competitively  bids  for  commercial 
insurance  every  three  years  in  order  to  obtain  the 
most  desirable  coverage  at  the  lowest  possible  rate. 
Each  policy  has  an  annual  option  to  renew.  The 
division  is  presently  in  the  final  year  of  a  three  year 


bid  cycle.  A  master  bid  will  be  prepared  for  all 
commercial  lines  of  insurance  in  the  spring  of  FY96. 
New  coverage  will  be  effective  July  1,  1996. 
The  major  categories  of  commercial  coverages  are: 

1 )  Property  -  Building  and  Contents 

2)  Boiler 

3)  Inland  Marine  -  Fine  Arts 

4)  Aircraft/Airport  Insurance 

5)  Fidelity  Bond 

6)  Helicopter  Insurance 

7)  Miscellaneous  Coverages 

A  summary  of  major  commercial  insurance 
coverage  is  provided  in  Table  1  below.  Also, 
Appendix  III  provides  information  regarding  the 
division's  commercial  insurance  coverage  from 
FY92  to  the  beginning  of  FY96. 

Coverage  and  Costs 

Commercial  policies  renew  on  an  annual  basis 
within  the  three  year  bid  cycle.  Insurance  costs 
are  subject  to  the  stability  of  the  company, 
reinsurance  markets,  valuation  of  covered  items, 
and  the  loss  experience  of  the  insured.  Table  1 
illustrates  a  cost  comparison  from  FY93  to  FY96. 


TABLE  1 

SCHEDULE  OF  COMMERCIAL  INSURANCE  POLICIES 

96-93  = 

96-94  = 

96-95  = 

FY93 

FY94 

FY95 

FY96 

(Cost  Savings) 
Added  Costs 

(Cost  Savings) 
Added  Costs 

(Cost  Savings) 
Added  Costs 

PROPERTY  INSURANCE 

$516,363 

$640,162 

$632,097 

$636,547 

$122,184 

($1,615) 

$6,450 

AIRCRAFT/AIRPORT  INS. 

33.620 

40,484 

39,082 

39,877 

(A) 

$6,257 

($607) 

$795 

HELICOPTER  INSURANCE 

35.600 

64,604 

60,194 

74,390 

$38,790 

$9,786 

$14,196 

FINE  ARTS 

46.258 

41.181 

37,775 

37,775 

($8,483) 

($3,406) 

$0 

BOILER  INSURANCE 

20.000 

11.053 

14,400 

17.010 

(B) 

($2,990) 

$5,957 

$2,610 

EMPLOYEE  FIDELITY  BOND 

21,646 

13,706 

14,658 

14.658 

($6,988) 

$952 

$0 

MISCELLANEOUS  COVERAGE 

49.976 

15,302 

16,801 

10,989 

(C) 

($38,987) 

($4,313) 

($5,812) 

TOTALS 

$723,463 

$826,492 

$815,007 

$833,246 

$109,783 

$6,754 

$16,239 

(A)  Includes  MOT  Aenal  Camera  Insured  In  FY93  for  $3,375.00  under  Miscellaneous  Coverage. 

(8)  Insured  in  FY93  with  {500  deduOable  with  SS-million  limit    Now  insured  with  S100.000  deductable  a 

nd  $10-million  limit. 

(C)  The  Selt'lnsurance  fund  has  retained  vanous  Cnrrw,  Inland  Manne  and  Unique  Insurance  coverages 

in  FY  94 

These  premiums  were  recorded  under  Miscellaneous  Coverage  for  J29,514  00  in  FY93. 

Property  Insurance 

AFM/Allendale  is  the  insurer  for  all  state  properties. 
The  property  coverage  includes  the  Toston  dam 
business  income  and  machinery  breakdown,  as  well 
as  business  interruption  at  the  universities. 

Under  the  policy,  all-risk  coverage  is  provided  for 
state  buildings  and  contents  to  replacement  value. 
The  deductible  remains  at  $150,000  per 
occurrence,  except  for  the  Montana  State  Prison, 
which  now  has  a  deductible  of  $250,000  per 
occurrence.  Earthquake  coverage  is  provided  to 
$100  million  with  a  $100  million  annual  aggregate 
and  a  $1  million  per  occurrence  deductible.  Flood 
is  covered  to  $100  million  with  a  $100  million 
annual  aggregate  and  a  $500,000  per  occurrence 
deductible.  Extra  expense  is  covered  to  $2  million. 

As  Table  1  indicates,  property  insurance  has  a  slight 
increase  of  $6,450  over  FY95.  This  increase  is 
attributable  to  a  rise  in  the  cost  of  earthquake 
protection.  FY96  property  insurance  cost  is  $  1 ,6 1 5 
less  than  FY94.  The  value  of  buildings  and  contents 
has  remained  relatively  constant  from  FY95  to  FY96 
at  $1,712  billion. 

Aviation  (Fixed  Wing/Helicopter  and  Airport) 
Insurance 

During  FY95,  RLI  Insurance  Co.,  the  state's  carrier 
for  fixed  wing  and  helicopter  insurance,  chose  to 
discontinue  writing  aviation  insurance  and  issued 
a  notice  of  non  renewal.  Consequently,  RMTD  had 
to  bid  aviation  insurance  for  FY96.  RLI  extended 
coverage  for  one  month  to  allow  time  for  the  bid. 
The  new  coverage  was  effective  from  8-1-95  to  7- 
1-96.  Aviation  insurance  will  be  included  in  the 
master  bid  with  all  other  commercial  lines  next  year. 

The  successful  bidder  for  FY96  was  Reliance 
National  Insurance  Co.  of  Wilmington  Delaware. 
The  local  service  agency  is  Mountain  Air  Insurance 
Services  of  Hamilton,  Montana. 

Coverage  is  provided  for  liability  to  the  statutory 
limit  of  $1.5  million  per  occurrence  as  per  §2-9- 
108,  MCA.  Hull  coverage  is  included  to  stated 
value  with  deductibles  of  $3,000  in-motion  and 
$500  not-in-motion  for  all  aircraft  except  two 
Hughes  helicopters.  These  two  aircraft  have  a 
$1,000  not-in-motion  deductible  and  a  5%  of 
insured  value  deductible  for  in-motion  losses. 

Airport  coverage  remained  unchanged  as  was 
placed  with  Ranger  Insurance  Co.  through  H.H. 
Stanley  Co.  of  Great  Falls,  Montana.  The  number 
of  aircraft  and  airports  covered  is  unchanged. 


Table  1  shows  that  aircraft/airport  coverage  costs 
remain  relatively  unchanged.  However,  helicopter 
insurance  shows  a  substantial  increase  from  FY94 
through  FY96  over  the  FY93  level.  Domestic 
carriers  providing  helicopter  insurance  have  been 
faced  with  extreme  volatility  in  the  European 
reinsurance  market.  As  a  result  domestic  rating 
has  dramatically  increased.  RMTD  anticipated  the 
increased  premium  in  the  budgeting  process  for 
the  1 997  biennium.  Domestic  rates  should  stabilize 
as  the  reinsurance  market  improves. 

The  MDT  aerial  camera  is  now  included  in  the  fixed 
wing  coverage.  In  FY93,  the  camera  was  included 
as  a  separate  specialty  policy  in  the  miscellaneous 
category. 

Fine  Arts 

Fine  is  provided  on  a  statewide  basis.  A  major 
portion  of  the  State's  fine  arts  is  either  on  display 
or  in  storage  at  the  State  Historical  Society  in 
Helena.  Other  major  locations  include  the 
Museum  of  the  Rockies  and  larger  colleges  and 
universities.  The  FY96  premium  remains 
unchanged  from  FY95. 

The  cost  savings  in  FY95  and  FY96  over  previous 
years  is  the  result  of  a  successful  bid  which  provides 
statewide  coverage  with  better  protection  at  a  lower 
rate.  Also,  present  fine  arts  coverage  is  no  longer 
on  a  deposit  of  premium  method  of  reporting. 
Agencies  are  asked  to  simply  list  their  fine  arts  items 
without  establishing  a  schedule  of  values.  In  the 
event  of  a  loss,  items  are  replaced  to  market  value 
as  agreeable  to  the  state  and  the  company  and  as 
established  by  competent  adjusters. 

Historical  Society  collections  are  covered  to  $44 
million.  All  other  fine  art  items  statewide  (including 
the  capitol  complex)  are  covered  to  $18  million. 
International  display  coverage  is  provided  to  $1 
million. 

Items  on  loan  to  the  state  are  covered  in  accordance 
with  loan  agreements.  Fine  art  in  transit  is  covered 
to  $5  million  on  any  one  conveyance  in  the  U.S. 
and  Canada. 

Because  of  a  favorable  loss  history,  RMTD  selected 
a  $1 00,000  per  occurrence  deductible  for  fine  arts. 
All  agencies  purchasing  independent  coverage 
were  advised  of  the  statewide  coverage  and 
realized  cost  savings  by  not  renewing  such 
insurance. 


Boiler 

Hartford  Steam  Boiler  is  the  carrier  for  boiler 
insurance  and  now  covers  losses  to  $10  million 
per  occurrence  with  a  $1 00,000  deductible.  State 
agencies  assume  the  first  $  1 ,000  of  the  deductible. 
The  policy  includes  $500,000  of  extra  expense 
protection  including  the  removal  of  hazardous 
materials  (such  as  asbestos). 

In  FY93,  the  boiler  insurance  premium  was 
$20,000.  In  FY94,  the  premium  was  $  1 1 ,053  which 
was  a  $8,947  cost  saving  or  a  45%  decrease.  This 
savings  was  primarily  due  to  raising  the  deductible 
to  $1 00,000.  However,  the  carrier  found  the  need 
to  conduct  statewide  inspections  of  the  state's 
boilers.  They  found  that  the  premium  did  not  even 
cover  the  cost  of  minimum  inspections. 
Consequently,  premiums  increased  in  FY95  to 
$1 4,400  and  to  $1  7,01 0  by  the  beginning  of  FY96. 
The  FY96  premium  is  still  $2,990  less  than  the  FY93 
premium.  Boiler  insurance  will  also  be  included  in 
next  year's  master  bid. 

Employee  Fidelity  Bond 

The  Hartford  Insurance  Company  is  the  state's 
insurance  carrier  for  employee  fidelity  bond 
coverage.  The  coverage  has  been  increased  from 
$1  million  to  $2  million  for  all  state  employees 
protected  under  the  Tort  Claims  Act.  Members  of 
Boards  and  Commissions  are  also  covered  under 
the  new  fidelity  bond.  The  new  coverage  also 
includes  protection  for  faithful  performance  which 
was  not  previously  covered. 

There  is  a  $10,000  per  occurrence  deductible  on 
this  bond.  State  agencies  assume  the  first  $1,000 
of  this  deductible.  By  retaining  a  higher  deductible, 
a  $6,988  cost  savings  was  realized  from  FY93  to 
FY96.  This  reduction  represents  a  32%  decrease 
in  premium  cost  for  this  period. 

Miscellaneous  Coverage 

Department  of  Public  Health  and  Human  Services 
(DPHHS)  long  haul  semi-trucks  are  covered  under 
miscellaneous  insurance.  These  trucks  are  used  to 
deliver  food  commodities  throughout  the  state  and 
require  insurance  protection.  A  change  in  the  rate 
of  insurance  reduced  the  cost  from  $  1 6,801  in  FY95 
to  $10,989  in  FY96. 

Numerous  inland  marine,  crime,  and  unique 
specialty  policies  that  existed  in  FY93  are  now 
retained  by  the  division.  Few  specialty  policies  are 


purchased  for  state  agencies.  Retaining  these 
coverages  resulted  in  $38,987  savings  from  FY93 
to  FY96. 

Additional  information  on  specific  coverages  provided 
by  commercial  insurance  is  available  in  the  Risk 
Management  Procedures  Manual,  Section  V. 

Retentions 

Losses  -  Commercial  Insurance 

A  total  of  $3 1 1 ,078  was  paid  for  property  (building 
and  contents)  losses  in  FY95.  Major  property  losses 
paid  in  FY95  are  listed  below: 

Eastern  Montana  Hail  Loss $  20,780.08 

Havre  Hail  Loss 41,900.00 

School  for  the  Deaf  &  Blind 

(Water  Damage) 17,828.00 

Office  of  Public  Instruction 

(Lightening  Damage) 2 1 ,900.84 

Pine  Hills  School* 

(Property  Damage-Escape  Attempt)..  17,203.00 

University  of  Montana  (Vandalism) 7.982.85 

Total $1 27,594.77 

Major  property  losses  stemming  from  hail  damage 
claims  received  in  FY91  that  were  resolved  and  paid 
in  FY95  are  listed  below.  These  amounts  represent 
cumulative  losses  paid  since  1991. 

Billings  Vo-Tech $  99,095.00 

Pine  Hills  School 1 1 3,033.1 2 

Northern  Montana  College 210,788.16 

Lewistown  MDT  Offices  &  Shop 39,783.48 

Center  for  the  Aged 99,369.60 

Lewistown  Military  Affairs 21.825.84 

Total $583,895.20 

Three  hail  losses  remain  open,  but  should  be 
resolved  by  December,  1995.  These  losses  are: 
MSU  Northern  Ag  Research  Center,  MSU 
Moccasin,  and  MSU-Ag  Experiment  Station 
(Huntley).  Other  property  losses  remaining  open 
are  smaller  in  magnitude  and  too  numerous  to  list. 

In  FY95,  the  self-insurance  fund  paid  $241,531  for 
losses  below  the  $150,000  deductible.  The 
commercial  carrier  contributed  $69,547  for  losses 
in  excess  of  the  deductible.  Property  losses  paid 
by  the  fund  that  were  in  excess  of  commercial 
insurance  proceeds  totalled  $233,1 56  in  FY94,  and 
$290,786  in  FY93. 

There  were  two  commercial  insurance  losses  in 
FY95,  other  than  hail  storms.  One  was  for  a  minor 
airplane  crash,  and  the  other  was  a  fidelity  bond 
claim  towards  the  end  of  the  fiscal  year,  which  was 
not  paid  until  FY96.  • 
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Self-Insurance  Fund 


Fund  Activity 


Maintaining  a  positive  balance  in  the  self-insurance 
fund  is  an  important  objective  of  the  Risk 
Management  and  Tort  Defense  Division.  The 
division  aggressively  defends  lau'suits  and  promptly 
resolves  claims  to  prevent  them  from  becoming 
legal  actions.  The  division  is  working  to  keep  the 
cost  of  commercial  and  self-insurance  coverage  as 
economical  as  possible. 


Table  2  provides  a  summary  of  the  self-insurance 
fund  from  FY91  through  FY95.  Ending  fund 
balances  are  provided  for  each  of  these  fiscal  years. 
Primary  sources  of  revenue  are  the  premiums 
charged  to  state  agencies  for  insurance  coverage 
and  interest  earnings  on  the  fund.  Expenditures 
include  claims  paid,  operational  costs,  and 
commercial  insurance  purchases. 


TABLE  2 

SELF-INSURANCE  FUND  ACTIVITY 
Fiscal  Years  1991  through  1995 

■:  --FYQtWi 

FY92 

FY93 

FY94 

FY95 

Prior  Year  Ending  Balance 

$6,021,242 

$4,586,481 

$4,440,486 

$4,093,359 

$5,439,916 

Prior  Year  Adjustments 

$303,890 

$540,530 

$21,001 

$15,978 

$188,377 

Adjusted  Beginning  Balance 

$6,325,132 

$5,127,011 

$4,461,487 

$4,109,337 

$5,628,293 

Revenues: 

General  LiabilityA/ehicle  Premiums 

$2,960,803 

$3,461,860 

$3,324,170 

$3,599,972 

$4,635,622 

Pass-Through  Premiums 

$781,588 

$630,456 

$710,388 

$741,316 

$746,274 

Deductible  Reserve  Premiums 

$0 

$207,410 

$208,962 

$380,000 

$390,224 

Subtotal:  Premiums  Charged 

$3,742,391 

$4,299,726 

$4,243,520 

$4,721,288 

$5,772,120 

Investment  Earnings 

$595,000 

$119,272 

$319,158 

$310,597 

$483,385 

Insurance  Proceeds 

$142,000 

$294,946 

$79,392 

$522,228 

$69,547 

Non-Budgeted  Revenues 

$20,609 

$24,053 

$96,058 

$300,067 

$4,321 

Total  Revenues 

$4,500,000 

$4,737,997 

$4,738,128 

$5,854,180 

$6,329,373 

Expenditures: 

General  LiabilityA/ehicle 

$3,775,004 

$2,200,866 

$2,208,776 

$901,347 

$1,881,106 

Property  Deductible 

$0 

$246,495 

$263,313 

$233,156 

$241,531 

Commercially  Covered  Losses 

$142,000 

$522,232 

$106,865 

$522,228 

$69,547 

Subtotal:  Statutory  Authority 

$3,917,004 

$2,969,593 

$2,578,954 

$1,656,731 

$2,192,184 

Loss  Adjustment  Expense 

$1,249,717 

$1,442,699 

$1,309,529 

$1,525,337 

$1,986,402 

Operations 

$380,584 

$365,574 

$494,004 

$519,408 

$495,438 

Pass-Through  Premiums 

$680,930 

$630,456 

$710,388 

$826,492 

$814,231 

Non-Budgeted  Expenses  &  Offsets 

$10,416 

$16,200 

$13,382 

($4,367; 

$3,004 

Subtotal:  Legislative  Authority 

$2,321,647 

$2,454,929 

$2,527,303 

$2,866,870 

$3,299,075 

.  Mi:^^^.^^^^.^.^^.:^^:;:^^:  i^ 

$6,238,651 

$5,424,522 

$5,106,257 

K523,601 

$5,491,259 

Ending  Balance 

$4,586,481 

$4,440,486 

$4,093,359 

$5,439,916 

$6,466,407 

Annual  Increase  (Decrease) 

($1,738,651] 

($686,525] 

($368,128] 

$1,330,579 

$838,114 
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The  remainder  of  this  section  discusses  legal 
judgements  and  settlements  that  have  adversely 
affected  the  fund.  The  position  of  the  fund  is 
positively  impacted  by  charging  an  adequate 
premium  to  agencies  for  services  provided  as  well 
as  continued  legal  success. 

If  the  division  wins  100%  of  its  cases,  the  fund  is 
still  adversely  impacted  because  of  legal  defense 
and  related  costs.  However,  aggressive  defense  is 
far  more  cost  effective  than  simply  paying  every 
claim  or  suit  filed  against  the  state.  RMTD  has  won 
most  of  its  cases  brought  to  trial  in  the  past  two 
years.  Any  loss  settlements  and  associated  costs 
adversely  effect  the  fund  balance  in  spite  of  a 
preponderance  of  legal  success. 

Despite  an  increase  in  the  number  of  suits 
defended,  the  fund  balance  has  increased  almost 
$2.4  million  since  FY93.  During  FY91,  the  fund 
balance  declined  from  a  $6,325,132  beginning 
balance  to  $4,586,481  by  fiscal  year  end.  The 
reduction  in  the  fund  was  primarily  the  result  of 
the  loss  of  the  Prada/Whiting  case,  major  lawsuit 
filed  against  the  Montana  Department  of 
Transportation. 

This  case  involved  a  head-on  collision  on  the 
interstate  near  Butte  in  which  a  $1,533,000  verdict 
had  been  appealed  by  the  state.  The  state  argued 
that  the  driver  of  one  of  the  cars  had  entered  the 
road  in  violation  of  the  law,  creating  a  superseding 
intervening  cause  of  the  accident.  The  state  had 
failed  to  place  two  required  signs  at  the  base  of 
the  exit  ramp.  The  court  ruled  that  it  was  not  in 
error  to  refuse  instructions  on  the  issue  of 
superseding  intervening  cause.  The  state  paid 
$  1 ,500,000  because  of  the  statutory  limit  of  liability. 

In  FY92,  the  fund  balance  decreased  to  $4.4  million. 
The  most  significant  of  losses  contributing  to  this 
decline  in  the  fund  balanced  were: 

1)  Lewis  V.  the  State,  $500,000 

2)  Howell  V.  the  State,  $360,000 

3)  S.  Doe  V.  the  State,  $200,000 

In  FY93,  the  fund  balance  decreased  to  $4.09 
million.  The  most  significant  losses  contributing  to 
this  decline  in  the  fund  balance  are:  1)  Blaylock  v. 
The  Division  of  Workers'  Compensation,  $543,394, 
2)  Maguire  v.  State,  $500,000,  3)  Hart  &  Evans  v. 
State,  $200,000  and  4)  Ihler  v.  State,  $652,849. 

In  FY94,  the  fund  balance  increased  from  $4.09 
million  at  the  beginning  of  the  year  to  $5.4  million 
by  fiscal  year  end.  This  significant  increase  is 
primarily  attributable  to  less  than  expected  losses 
in  general  liability. 


In  FY95,  the  fund  balance  increased  from  a 
beginning  level  of  $5.4  million  to  $6.4  million  by 
fiscal  year  end.  This  increase  is  primarily  attributable 
to  an  increase  in  state  agency  proprietary  rates  and 
better  than  expected  loss  experience.  RMTD  has 
not  budgeted  for  a  rate  increase  in  general  liability 
insurance  in  the  FY97  biennium. 

Actuary  Report 

During  FY94,  Tillinghast  of  Denver,  Colorado 
conducted  an  actuarial  analysis  of  the  self-insurance 
fund. 

The  scope  of  the  actuarial  analysis  included  the 
following  elements: 

1 )  A  financial  analysis  of  the  fund. 

2)  Determination  of  an  overall  premium  for  each 
line  of  insurance  self-insured  by  the  state. 

3)  Development  of  an  equitable  and  fair 
methodology  for  allocating  insurance  premiums 
to  state  agencies. 

An  actuarial  report  was  not  conducted  in  FY95. 
However,  state  accounting  officials  identified  a 
need  for  annual  actuarial  reporting.  An  actuarial 
report  is  scheduled  for  FY96. 

Funding 

At  of  the  end  of  this  fiscal  year,  the  state's  unfunded 
liability  is  estimated  to  be  $13.7  million  as 
compared  with  $38  million  in  FY86.  The  state's 
unfunded  liability  has  increased  since  1993  from 
$11.3  million.  The  increase  is  attributable  to 
litigation  stemming  from  the  prison  riot  in  1991. 

During  this  reporting  period,  the  division  had 
approximately  220  lawsuits  pending  and  resolved 
72  of  these.  Chart  2  shows  unfunded  liability,  fund 
balance,  and  legal  defense  costs  for  fiscal  years 
1991,  1993,  and  1995. 


CHART  2 
Self-Insurance  Fund  Data 
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Division  legal  staff  defend  as  many  lawsuits 
internally  as  possible.  Due  to  the  large  number  of 
cases,  many  have  to  be  defended  by  outside  legal 
counsel.  The  division  also  uses  Agency  Legal 
Services  (ALSB)  at  the  Department  of  Justice  as 
necessary.  From  time  to  time,  the  division  contracts 
with  private  law  firms  to  defend  legal  actions  against 
the  state.  These  outside  legal  services  are 
expensive.  However,  retention  of  quality  attorneys 
and  aggressive  defense  ultimately  reduces  the 
amount  of  loss  to  the  fund. 

In  FY91,  the  division  was  spending  $1.3  million  for 
outside  legal  counsel.  By  Fy93,  this  cost  decreased 
to  $1.25  million.  In  FY95,  these  costs  were  $1.94 
million.  The  increase  can  be  attributed  to  an 
increased  caseload  stemming  from  the  prison  riot 
litigation. 

CLAIMS 

Frequency/Severity  Analysis 

The  Risk  Management  &  Tort  Defense  Division 
receives  approximately  500  pro  se  claims  a  year 


which  vary  significantly  by  claim  and  agency.  Pro 
se  claims  are  actions  not  filed  as  lawsuits  that  could 
eventually  become  lawsuits  or  be  settled  prior  to 
litigation. 

Table  3  is  a  frequency  and  severity  distribution  of 
losses  closed  in  FY95.  This  distribution  identifies 
the  number  and  types  of  losses  paid  within  ranges, 
the  total  and  average  amounts  paid,  and  those 
agencies  with  the  most  losses.  This  summary  is  very 
helpful  and  is  a  useful  tool  in  identifying  those 
agencies  who  have  loss  frequency  versus  severity 
problems  and  the  types  of  losses  that  occur. 

Claims  typically  high  in  frequency,  such  as  property 
damage  caused  by  state  snowplows,  are  relatively 
low  in  dollar  value.  On  the  other  hand,  liability 
claims  and  lawsuits  against  the  state  such  as  bodily 
injury  or  negligent  highway  design  are  cost  intensive 
and  require  the  expenditure  of  funds  to  defend  and 
resolve. 


TABLE  3 

Loss  Frequency  and  Severity  Distribution 
FY95 

CLAIIVIS 

LOSS 
RANGE 

LOSS 
COUNT 

AVG 
LOS^ 

TOTAL 
LOSSES 

MAX 
LOSS 

MIN 
LOSS 

LOSS  FREQUENCY  BY  AGCY 

LOSS  FREQUENCY  BY  TYPE      || 

AGENCY  • 

LOSSES 

TYPE 

LOSSES 

$0-500 

474 

$115 

$54,649 

$499 

$0 

TR 

357 

ROAD  HAZARD 

123 

$501-1,000 

58 

705 

$40,871 

$988 

$504 

TR 

31 

COLLISION 

20 

$1,001-2,000 

56 

1442 

$80,738 

$2,000 

$1,008 

TR 

46 

COLLISION 

21 

OVER  $2,000 

51 

30050 

$1,532,536 

$325,778 

$2,020 

US 

13 

COLLISION 

14 

TOTALS 

639 

$2,674 

$1,708,794 

LAWSUITS 

LOSS 
RANGE 

LOSS 
COUNT 

AVG 
LOSS 

TOTAL 
LOSSES 

MAX 
LOSS 

MIN 
LOSS 

LOSS  FREQUENCY  BY  AGCY 

LOSS  FREQUENCY  BY  TYPE     || 

AGENCY  * 

LOSSES 

TYPE 

LOSSES 

$0-1,000 

31 

$74 

$2,301 

$789 

$0 

CR 

17 

CIVIL  RIGHTS 

26 

$1,001-2,000 

5 

$1,433 

$7,165 

$1,748 

$1,037 

TR 

2 

CIVIL  RIGHTS 

3 

$2,001-5,000 

4 

$2,745 

$10,981 

$3,350 

$2,114 

SC 

3 

CIVIL  RIGHTS 

2 

$5,001-10,000 

3 

$6,321 

$18,962 

$7,749 

$5,122 

AD,  JU,  MA 

1  EA 

CIVIL  RIGHTS 

2 

$10,001-20,000 

8 

$15,170 

$121,363 

$19,769 

$11,925 

SC,  US 

2EA 

NEGLIGENCE 

5 

$20,001-50,000 

13 

$35,066 

$455,860 

$49,361 

$21,879 

TR,  US 

3EA 

NEGLIGENCE 

5 

$50,001-100,000 

2 

$69,962 

$139,924 

$88,339 

$51,585 

CR,  US 

1  EA 

AD/BI  " 

1EA 

$100,001-200,000 

2 

$148,468 

$296,935 

$186,514 

$110,422 

BE,  US 

1  EA 

BI/WD*** 

1  EA 

OVER  $200,000 

4 

$302,674 

$1,210,696 

$391,478 

$235,909 

TR 

2 

NEGLIGENCE 

3 

TOTALS 

72 

$31,447 

$2,264,187 

'  Refer  to  Appendix  IV  for  description  of  agency  abbreviations. 
Accidental  death  and  bodily  injury. 
Bodily  injury  and  wrongful  discharge. 
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Claims  Trends 

Chart  3  is  a  pie  showing  a  summary  of  those  claims 
against  the  state  that  have  been  resolved  during 
FY95.  The  total  damages  sought  excludes  amounts 
in  excess  of  the  state's  statutory  caps  of  $750,000 
per  claim,  $1,500,000  per  occurrence. 

Some  of  the  reasons  for  denial  of  claims  are  1) 
there  may  be  no  negligence  on  the  part  of  the  state; 
2)  claimants  may  seek  an  amount  greatly  in  excess 
of  the  value  of  their  claim;  or  3)  another  party  may 
be  found  to  be  responsible  for  the  damages. 

The  chart  also  summarizes  graphically  the 
percentage  and  dollar  amounts  paid  to  claimants 
expressed  as  a  percentage  of  the  total  value  sought. 
Less  than  24%  of  the  damages  sought  against  the 
State  of  Montana  during  FY95  were  paid  to  third 
parties. 
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Increases  in  the  following  categories  of  claim  types 
account  for  much  of  the  overall  increase  in  claims 
over  FY94: 


CHART  3 
Claim  Payout  Data 


Amount  Denied  77% 
$6,621,806 
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Amount  Peld  23% 
$1,616,231 


Chart  4  provides  a  summary  of  legal  and  claims 
experience  for  the  last  four  fiscal  years.  The  data 
for  each  fiscal  year  is  summarized  so  that 
meaningful  comparisons  can  be  made.  A  trend 
analysis  of  this  graph  indicates  that  total  claims 
received  have  increased. 


1)  Vehicle  related  claims  increased  by  34.  The 
increase  is  due  to  more  collision  claims  (18) 
and  road  hazard  claims  (33).  By  contrast, 
highway  pothole  claims  decreased  by  10  and 
road  oil/tar/paint  claims  decreased  by  6. 
Overall,  a  winter  of  heavy  snowfall  creating 
more  spring  run-off  resulted  in  more  icy 
condition  collisions  and  an  unusually  bad  spring 
break-up. 

RMTD  received  135  more  claims  in  FY95  than 
in  FV'94.  The  turnaround  time  for  resolution  of 
these  claims  has  increased  by  an  average  of  37 
days.  This  is  due,  in  part,  to  more  claims  being 
received.  In  addition,  a  small  number  of 
property  claims  stemming  from  FY92  hail 
damage  losses  took  a  disproportionate  amount 
of  time  to  settle  (see  Chart  5  below). 


CHART  5 
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2)  Property  related  claims  increased  by  only  7  in  FY95.  Types  of  property  claims  showing  increases  are 
miscellaneous  property  and  theft  claims,  while  RMTD  experienced  a  decrease  in  property  claims  for 
water  damage,  fire,  and  storms. 

There  are  only  three  claims  remaining  to  be  completed  from  the  large  hail  damage  losses  of  FY91  and 
FY92.  These  claims  should  be  resolved  and  closed  by  December,  1995. 

3)  Liability  claims  increased  by  16  in  FV95.  Bodily  injury  claims  are  the  most  prevalent  type  of  liability 
claim  and  resulted  in  1 0  claims.  Foster  care  liability  claims  have  increased  by  1 6  from  last  fiscal  year; 
however  only  $5,077  more  was  spent  to  resolve  these  claims  during  FY95. 

Chart  6  below  summarizes  graphically,  by  line  of  insurance,  the  damage  paid  and  denied  as  a  percentage 
of  the  total  damages  sought  for  claims  resolved  in  FY95. 


Automobile  Liability 


CHART  6 

General  Liability 


Property 


Amount  Paid  56% 
$220,736 


Amount  Paid  6% 
$339,284 


Amount  Paid  74% 
$1,056,212 


Amount  Denied  44% 
$173,081 


Total  pie  Itt  total  amount  aought. 


Amount  Denied  04% 
$4,068,041 


Amount  Denied  26% 
$370,783 


RISK  MANAGEMENT  MILESTONES 

Progress  was  made  in  a  number  of  areas  during 
FY95.  These  risk  management  milestones  represent 
significant  achievements  and  are  noted  below: 

•  The  State  of  Montana  served  as  the  host  state 
for  the  1 994  STRIMA  (State  Risk  and  Insurance 
Manager's  Association)  Conference  held  in 
Whitefish,  Montana  in  September.  Over  200 
attendees  benefited  from  a  number  of 
informative  and  interesting  seminars.  It  is 
estimated  that  this  conference  had  a  favorable 
local  impact  of  $200,000. 

•  RMTD  entered  into  a  contract  with  VRM 
(Valuation  Resources  Management)  to  appraise 


major  state  properties  throughout  Montana.  The 
appraisals  identified  overstated  values  at  a 
number  of  key  facilities,  and  an  overall  decline 
in  estimated  replacement  cost  for  major  state 
facilities. 

The  division's  liability  claims  management 
program  saved  state  government  $25,000 
annually  through  lower  repair  and  maintenance 
costs  on  third  party  vehicle  liability  claims. 

The  division  entered  into  a  contract  with  the 
National  Safety  Council  to  provide  defensive 
driver  training  to  state  agencies. 
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LOOKING  AHEAD 

Every  year  brings  new  and  different  challenges. 
These  challenges  will  be  anticipated  and  met  by 
the  Risk  Management  and  Tort  Defense  Division. 
Some  of  the  division's  goals  and  objectives  for  the 
remainder  of  the  biennium  include: 

•  Legal  Defense  -  Continue  to  resolve  claims  and 
lawsuits  and  the  lowest  possible  cost  to  the  state 
while  at  the  same  time  establishing  acceptable 
precedents. 


Risk  Control  -  Assist  state  agencies  to  establish 
comprehensive  and  effective  safety  programs 
as  required  by  the  Montana  Safety  Culture  Act. 
A  systematic  and  organized  approach  to  loss 
prevention  reduces  agencies  worker's 
compensation  costs  and  provides  a  safer  and 
more  productive  working  environment. 

Expand  defensive  driver  training  statewide  to 
address  vehicle  liability  risk. 
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APPENDIX  I 

Summary  of  Legal  Fees 
07/01/94  -  06/30/95 


LAW  FIRM 

LOCATION 

#  CASES 
DEFENDED 

%  CASES 
DEFENDED 

LEGAL 
FEES 

ALS 

Helena 

97 

26.5% 

$173,221 

ALS/Boone/Brown'g/Corr 

Helena 

1 

0.3% 

$466,515 

ALS/Brown 

Helena 

1 

0.3% 

$1,238 

ALS/Brown/Luxan 

Helena 

1 

0.3% 

$9,213 

ALS/Browning/Corr 

Helena 

1 

0.3% 

$31,443 

ALS/Corr/Keller 

Helena 

1 

0.3% 

$33,414 

ALS/Corr/Keller/RMTD 

Helena/G.F. 

1 

0.3% 

$522 

ALS/Cure 

Helena/G.F. 

1 

0.3% 

$1,264 

ALS/Family  Services 

Helena 

1 

0.3% 

$1,034 

ALS/Hughes/Commerce 

Helena 

1 

0.3% 

$4,552 

ALS/Keller 

Helena 

3 

0.8% 

$36,765 

ALS/Militar/  Affairs 

Helena 

1 

0.3% 

ALS/Murphy 

Helena/Kal. 

1 

0.3% 

$6,735 

ALS/Ugrin 

Helena/G.F. 

1 

0.3% 

$7,400 

Administration 

Helena 

1 

0.3% 

Attorney  General 

Helena 

5 

1.4% 

Buxbaum,  etc. 

Butte 

1 

0.3% 

$2,490 

Boone,  Karib 

Missoula 

3 

0.8% 

$40,269 

Boone/Commerce 

Helena/Msia 

1 

0.3% 

$1,600 

Boone/U-System 

Missoula 

1 

0.3% 

$19,119 

Brown  etc. 

Billings 

4 

1.1% 

$45,672 

Browning  Kaleczyc  * 

Helena 

4 

1.1% 

$91,602 

Browning/Boone  ** 

Helena/Msia 

1 

0.3% 

$53,352 

Browning/Corrections 

Helena 

1 

0.3% 

$83 

Chronister,  etc. 

Helena 

1 

0.3% 

Chronister/Harrington 

Helena 

1 

0.3% 

$1,035 

Comm.  Higher  Education 

Helena 

4 

1.1% 

Corrections 

Helena 

83 

22.7% 

$4,096 

Cure,  etc. 

Gt.  Falls 

10 

2.7% 

$73,453 

Family  Services 

Helena 

1 

0.3% 

Garlington,  etc. 

Missoula 

11 

3.0% 

$92,745 

Harrington,  James 

Butte 

8 

2.2% 

$28,450 

Hughes,  etc. 

Helena 

2 

0.5% 

$15,645 

James 

Gt.  Falls 

1 

0.3% 

$32,478 

Keller,  etc. 

Helena 

2 

0.5% 

$45,785 

Lands 

Helena 

1 

0.3% 

Military  Affairs 

Helena 

1 

0.3% 

Moulton,  etc. 

Billings 

9 

2.5% 

$110,308 

Murphy,  etc. 

Kalispell 

5 

1.4% 

$16,369 

O.P.I. 

Helena 

1 

0.3% 

RMTD 

Helena 

83 

22.7% 

Transportation 

Helena 

1 

0.3% 

Ugrin,  etc. 

Gt.  Falls 

4 

1.1% 

$35,216 

Ugrin/RMTD 

Helena 

1 

0.3% 

U-System 

Helena 

1 

0.3% 

Williams 

Missoula 

1 

0.3% 

$68,117 

TOTALS 

366             100.0%  1 

$1,551,200 

One  defense  includes  21  cases  from  FY92  prison  distrubance. 
This  defense  includes  8  cases  from  FY92  prison  distrubance. 


APPENDIX  II 


Closed  Lawsuits  FY95 


AMOUWT 

AMOUNT 

LOSS  ADJ 

=^ 

AGENCY 

CLAIMANT 

SOUGHT 

PAID 

EXPENSE 

HOW  RESOLVED 

CR/msp 

Afledge.Dan  et  airLANGFORD 

90.000 

Habeas  corpus  action  denied 

TR 

/^rmold,  Darren  D. 

1.560 

525 

1,094 

Dismissed  upon  settlement 

MA 

Arnold,  Mary  A. 

34,000 

34,000 

8,521 

Dismissed  upon  settlement 

HE 

Basacker/HUNT 

14,126 

Consolidated  with  Hunt 

FS 

Bickenheuser,  Charles  M. 

21,879 

Supreme  Court  affirmed  Summary  Judgment  for  State 

CFVbp 

Bingman,  James  Dean 

State's  Motion  to  Dismiss  granted 

CF^bp 

Blaney.  EugenerLANGFORD 

500,000 

State's  Motion  to  Dismiss  granted 

CR/msp 

Blaney.  EugenerLANGFORD 

625,000 

Dismissed  with  prejudice 

Ll/hrc 

Broughton,  Don 

Plaintiffs  Motion  to  Dismiss  granted 

US/msu 

Brown.  Tana  R. 

743,266 

55,000 

33.339 

Dismissed  upon  settlement 

SC 

Brue,  Mice  est.Huffine 

Ninth  Circuit  affirmed  dismissal/denied  rehearing 

CR/msp 

Byrne.  JohnTLANGFORD 

184.000 

Plaintiffs  Motion  to  Dismiss  granted 

JU/ag 

Casserly.  John 

State's  Motion  to  Dismiss  granted 

JU 

Cheek.  Terry 

45.000 

7,000 

749 

Dismissed  upon  settlement 

JU/db 

Collins.  Clarence 

5,000 

5,000 

14,769 

Dismissed  upon  settlement 

JU 

Dahood,  Nancy 

43,578 

Ninth  Circuit  affinned  Summary  Judgment  for  State 

CR/msp 

Davis.  Shannon  Shawn 

750,000 

Plaintiffs  Motion  to  Dismiss  granted 

US/msu 

Ellingson.  Jason  D, 

100,000 

2,400 

14,047 

Dismissed  upon  settlement 

US/msu 

Ellis.  J.  William 

75,000 

20.000 

20,592 

Dismissed  upon  settlement 

SC 

Field.  Norman  J. 

750,000 

State's  Motion  to  Dismiss  granted 

SC 

Findley.  Gary  &  Carolyn 

5,000 

5,000 

11,013 

Dismissed  upon  settlement 

CO 

Flaherty.  Patrick  F. 

25,000 

25.000 

9,487 

Dismissed  upon  settlement 

SC 

Fowler.  Raymond 

249 

State's  Motion  to  Dismiss  granted 

SS/CO 

Fowler.  Wm  (v.  Cooney) 

50,000 

1.072 

State's  Motion  to  Dismiss  granted 

JU/ag/FS 

Fowler.  Wm  (v.  Mazurek) 

1,037 

Ninth  Circuit  affirmed  dismissal 

AD/sf/LI 

Fowler,  Wm  (v.  State) 

364,500 

14,616 

Dismissed  by  stipulation 

HE 

Fuchs.  Clinton  (estate  of) 

750,000 

42.772 

Supreme  Court  appeal  dismissed  by  stipulation 

fR 

George.  Scott 

500,000 

250.000 

77.716 

Dismissed  upon  settlement 

CR/msp 

Hage.  Neal 

Dismissed  without  prejudice 

JU/hp 

Hamilton.  Eric 

750,000 

779 

State's  Motion  to  Dismiss  granted                                  D 

SC 

Hansen,  Garrick  L. 

750,000 

State's  Motion  to  Dismiss  granted 

SC 

Hanson,  Lavon  et  al. 

State  not  served/potential  lawsuit 

TR 

Hatch/Demers 

1,500,000 

391.478 

Verdict  for  State/Summary  Judgment  affirmed  for  State 

FS/ph 

Henderson,  Mary  (Glanton) 

Dismissed  by  stipulation 

SC 

HKM  Associates 

3.350 

State's  Motion  to  Dismiss  granted 

MA 

Hodik.  Mari^TLAKE 

750,000 

2.452 

Consolidated  with  Lake 

MA 

Hodik,  Mary  JorHODIK 

750,000 

5.122 

Consolidated  with  Mark  Hodik/Lake 

CR/msp 

Holm.  Robbin  aka  Michael 

150,000 

State's  Motion  to  Dismiss  granted 

US/um 

Incomato,  Jannene 

350.000 

16.250 

221 

Dismissed  upon  settlement 

TR 

Iverson,  Curtis  D. 

750.000 

10.000 

12.697 

Dismissed  upon  settlement 

AD/sf 

Jovanovich.  Gary  L. 

6.091 

State's  Motion  to  Dismiss  granted 

CR/msp 

Jungers.RichardrLANGFORD 

750.000 

36 

Dismissed  with  prejudice 

CR 

Kaske.  Arthur 

400.000 

789 

State's  Motion  to  Dismiss  granted 

US/mt 

Kelm.  Fred 

111,425 

25.000 

797 

Dismissed  upon  settlement 

US/um 

Koch.  Sharon 

50.000 

19,000 

7.973 

Dismissed  upon  settlement 

CR/msp 

Lucero.  JohnTLANGFORD 

20,000 

State's  Motion  for  Summary  Judgment  granted 

CR/bp 

Martow.  James  D. 

100,000 

Ninth  Circuit  affirmed  dismissal 

CR/msp 

McAdam.  TobyrLANGFORD 

Dismissed  with  prejudice 

CR 

McNeal.  Zimmeri 

120.000 

Dismissed  with  prejudice 

US/um 

Minen/ino.  Tara 

750.000 

155.000 

80,909 

Dismissed  upon  settlement 

CR/msp 

Myhre.  Rosa/  Evans 

300.000 

150.000 

105,593 

Dismissed  upon  settlement 

SC 

Pallesen.  Steven 

301.500 

3.065 

Supreme  Court  affinned  dismissal 

SC 

Pallesen,  Steven 

750.000 

1.688 

Supreme  Court  dismissed  appeal 

AD/tab 

PEAC  Interests/Seipel 

750.000 

Dismissed  without  prejudice 

CR/msp 

Phillips.  Grady/*LANGFORD 

20.000 

State's  Motion  for  Summary  Judgment  granted 

JU/mv 

Pratt/Liberski 

17.905 

17.905 

4.831 

Dismissed  upon  settlement 

TR 

Scheffelmaer.Otto  (Joni) 

101.000 

28,538 

3.030 

Dismissed  upon  settlement 

AU/GO/AD 

Sinerius.  Bennie  (III) 

750.000 

447 

Dismissed  with  prejudice 

SC/JU/ag 

Skurdal.  Rodney 

1.500.000 

2.114 

State's  Motion  to  Dismiss  granted 

CR/msh 

Smith.  R.  (Billy) 

51.585 

Supreme  Court  affirmed  Summary  Judgment  for  State 

SC 

Steele.  Robert 

11.925 

State's  Motion  to  Dismiss  granted 

SC 

Steele.  Robert  G. 

Plaintiffs  Motion  to  Dismiss  granted 

US/um 

Stelzenmuller,  Bonnie 

400.000 

162,500 

24.014 

Dismissed  upon  settlement 

TR 

Stewart/Gait 

739.450 

2,500 

41.783 

Dismissed  upon  settlement 

TR 

Storey  (ll)/Stale  v.  Story 

11.996 

Dismissed  by  stipulation 

CO 

Swan.  Thomas 

750,000 

10,000 

39.361 

Dismissed  upon  settlement 

CR/msp 

Tunison.  Vincent 

750.000 

Ninth  Circuit  affinned  jury  verdict  for  state 

SC 

Vakoft.  Tony  G 

State's  Motion  to  Dismiss  granted 

CR/msp 

Welliver.PatrickTLANGFORD 

700.000 

Dismissed  with  prejudice 

TR 

White.  Donald  &  Edith 

1.748 

Supreme  Court  affimed  Summary  Judgment  for  State 

SC 

Wrobetz,  Larry  et  al 

750,000 

State  not  served/potential  lawsuit 

TOTALS • 

22,413,606 

1,075,618 

1,181.951 

Agency  abbreviations  defined  In  Appendix  IV    Some  lawsuits  did  not  specify  damages  sought 

*  Includes  amounts  from  court  sealed  records 
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APPENDIX  IV 

Agency  Abbreviations 


Description  of  Aqencv  Abbreviations 

Code 

Descnption  of  Aqency  Abbreviations 

Code  1 

AC 

Montana  Arts  Council 

MA 

Department  of  Military  Affairs 

6701 

AD 

Department  of  Administration 

6101 

NR 

Department  of  Natural  Resources 

5706 

AG 

Department  of  Agriculture 

6201 

PI 

Office  of  Public  Instruction 

3501 

AU 

Auditor's  Office 

3401 

PS 

Public  Service  Commission 

4201 

BE 

State  Board  of  Education 

5101 

RE 

Department  of  Revenue 

5801 

BE/sdb 

Sdiool  for  the  Deaf  &  Blind 

5113 

SC 

Judiciary 

2110 

CO 

Department  of  Commerce 

6501 

SL 

State  Library 

5115 

CP 

Commissioner  of  Political  Practices 

3202 

SR 

Department  of  Social  &  Rehab.  Services 

6901 

CR 

Department  of  Con-ections 

6401 

SS 

Secretary  of  State 

3201 

CRymdc 

Developmental  Center 

6402 

TR 

Department  of  Transportation 

5401 

CR/msh 

State  Hospital 

6412 

TR/bl 

Billings 

CR/msp 

State  Prison 

6409 

TRA3U 

Butte 

CR/vh 

Veterans'  Home 

6411 

TRAz 

Bozeman 

CRyemt 

Eastmont  Human  Service  Center 

6405 

TR/gf 

Great  Falls 

CR/bp 

Board  of  Pardons 

6413 

TR/gl 

Glendive 

CR/sr 

Swan  River  Forest  Camp 

6410 

TR^iv 

Havre 

CR/ca 

Center  for  the  Aged 

6404 

TR/kl 

Kalispetl 

FS 

Department  of  Family  Services 

6911 

TRJhN 

Lewistown 

FS/ph 

Pine  Hills  School 

TR/mc 

Miles  City 

FS/mv 

Mountain  View  School 

TR/ms 

Missoula 

FW 

Department  of  Fish,  Wildlife  &  Parks 

5201 

TRMp 

Wolf  Point 

GO 

Govemor's  Office 

3101 

US 

University  System 

HE 

Department  of  Health 

5301 

US/buv 

Mt.  Tech,  Division  of  Technology  (Butte) 

3512 

HS 

Historical  Society 

5117 

US/bvt 

College  of  Technology  -  Billings 

3511 

JU 

Department  of  Justice 

4110 

US/emc 

Montana  State  University  -  Billings 

5106 

LA 

Department  of  State  Lands 

5501 

US/gfv 

MSU  College  of  Technology  -  Gt  Falls 

3513 

LE 

Legislative  Branch 

US/hvt 

Helena  College  of  Technology 

3514 

LE/cc 

Consumer  Council 

1112 

US/msu 

Montana  State  University  -  Bozeman 

5104 

LE/eqc 

Environmental  Quality  Council 

1111 

US/mt 

Montana  Tech  of  The  Univ.  of  Montana 

5105 

LE/la 

Legislative  Audit 

1101 

US/mvt 
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